






































































































                    

To:


David Angerer, MTAS Municipal Management Consultant

From:


Ray Crouch, MTAS Fire Department Management Consultant



With attached notes from Josh Jones, MTAS Legal Consultant

Date:


January 13, 2010                     RC
Re:


Proposed Rural Fire Protection Agreement – Obion County
David:

This contract is perhaps the worst possible solution to the problem of Fire Protection in Obion County.   Both CTAS and MTAS have studied the situation with the cities and in the county with regard to Fire Protection and have previously recommended that if the County of Obion wishes to have fire service delivered to their residents that they create a legal but skeleton County Fire Department, pass a fire tax, and distribute the money to the existing fire departments based on a pre-determined formula for the area they protect.  This method would insure that all residents pay their fair share of the costs associated with providing fire protection services and would not be contingent on collection of subscriptions or hit and miss billing after a fire has occurred.

The second best solution to this problem would be for the County of Obion to contract with the various fire departments to protect an area certain that would be agreed upon by both parties.   The contract would be based upon (1) the size of the area protected, (2) the population of the area protected, and (3) the improved value of the property protected.   The County could pay for this contracted service in any manner they choose.


In all fairness, I do not think that it is proper for County residents to get fire protection services from the municipal governments without paying their fair share of the cost.   To that end, I would advise the municipal governments to give notice that unless an acceptable funding arrangement could be worked out, that all fire protection outside the city limits of the municipalities will end at midnight on December 31, 2010.  This gives the county a full budget cycle to deal with the issue.  If they decide that County residents should not have fire protection services that will be their decision.


With regard to the contract document, DO NOT SIGN IT!   It will not produce revenue of sufficient amount to solve the problem, it is vague and cumbersome, and finally, it does not solve the long term problem of underfunding the fire protection services within Obion County.


If for some reason, against all advice, you decide to go with this contract, the following are some notes made about the document by Josh Jones, of our legal staff.

Notes on the proposed contract by Josh Jones:

While I realize this writing is a draft, the language is much too colloquial and vague to constitute a binding contract. Before any thorough legal analysis can be offered a more final draft is necessary. Nonetheless, I offer my comments below.

At first glance of the proposed agreement I notice the incorrect citation upon which the writing is based. The correct citation is T.C.A. § 6-54-601. It reads:

(a) Incorporated cities and towns are authorized to enter into contracts and mutual aid agreements with other incorporated cities and towns, with counties, with private incorporated fire departments, with utility districts that provide firefighting service, with metropolitan airport authorities that provide firefighting service, and with industrial fire departments to furnish one another assistance in fighting fires.

(b) Incorporated cities and towns may also enter into contracts with organizations of residents and property owners of unincorporated communities for the purpose of providing firefighting assistance to the unincorporated community.

(c) Any incorporated city or town may provide fire protection to citizens outside the territorial limits of the municipality on an individual contractual basis whenever an agreement has been made for the extension of that service by the legislative body of the municipality and the legislative body of the county in which the fire protection is to be provided. In addition, any municipality may provide fire protection to citizens within an area outside the territorial limits of the municipality without individual contracts whenever an agreement has been made by the legislative body of the municipality, and the legislative body of the county in which fire protection is to be provided for the extension of that service and establishing the area to be served. Counties may appropriate funds for the payment of compensation to the municipalities for the extension of firefighting service.

(d) Contracts or mutual aid agreements entered into pursuant to this section by an incorporated city or town shall, in the judgment of the city's or town's governing body, be advantageous to and serve the public interest of the city or town.

(e) The authority in this section for municipalities to go outside their corporate limits to provide firefighting service is in addition and supplemental to, and not in substitution for, any such authority in any other general law or in any municipality's charter.

These provisions do authorize an interlocal agreement such as the proposed agreement among Obion County and the cities therein. 

You also asked whether Sections 3 and 6 are proper in that they bind future boards and county commissions to continue a $5,000 appropriation for as long as the contract is in place. The law on this in Tennessee is not concrete; however, in a contract such as this where central to the purpose is long-term commitment the provision would likely be upheld. 

My greatest concern here is liability with the subscription service. Under the contract, city fire departments are charged with responding to calls outside of municipal boundaries. This response is limited to residents who have paid subscription fees. Obion County, not the municipalities, is charged with keeping an accurate record of subscriptions and providing this information to dispatchers. Err, both human and mechanical, is inevitable, and with multiple parties and multiple steps involved in determining eligibility, an error in the subscription roll seems too likely. This creates a situation where a fire department either responds to a call where subscription was not paid or fails to a respond to a call where subscription was paid. Either way, the municipality faces liability for another entity’s action. For it could be argued that clause nine holds Obion County harmless for such situations. Procedures for calls from residences not on the subscriber roll must be addressed in detail in any final contract.

While Obion County is held harmless under this agreement, the participating cities are afforded no such luxury. A reciprocal hold-harmless clause should be included. 

Another concern lies in Clause 5 where the subscription fees collected in the districts of Hornbeak, Kenton, Obion, Rives, Samburg and Troy are divided equally among these cities. On its face, this arrangement seems inequitable.  It is possible that one of these districts will contain exponentially more subscribers than another. Yet, under this distribution of funds, the fire department with sixty subscribers would receive the same subscription-based funding as a fire department with six subscribers. 

Speaking of subscription fees, a method for determining these rates is absent here. Some equitable determination must be included in this document. Similarly situated properties receiving similar services should be charged comparable rates under the contract. Omission could allow one of the smaller cities to impose drastically high rates, ensuring low subscription. And as previously mentioned, that city would still receive an equal share of subscription fees. 
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